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Abstract : This comprehensive comparative study examines the provisions of the
valid marriage contract as the core foundation of the family, shedding light on the
intricate legal and jurisprudential aspects of its invalidity (Batil) and defectiveness
(Fasid), along with their consequences before and after consummation. The
research problem stems from contemporary judicial realities marked by a
significant increase in family disputes, which exposed ambiguities and
shortcomings in several Arab family law codes when dealing with emerging issues.
To address this, the study adopts a descriptive—analytical approach to examine
Islamic jurisprudence and a comparative method to analyze the four major Sunni
schools against contemporary Arab legislations, particularly in the Maghreb region
(Algeria, Morocco, Tunisia) and the Levant. The findings reveal that while the
Hanafi school uniquely distinguishes between invalid and defective contracts, the
majority of jurists treat them as identical. Consequently, Arab legislations differ
significantly ; the Algerian Family Code adopts this distinction relatively, whereas
other legislations merge both concepts under the general term of « invalidity ». It
also proves that permanent prohibitions result in absolute invalidity, while
temporary prohibitions lead to defectiveness. Ultimately, the study presents urgent
recommendations for Algerian and Arab legislators to revise and clarify texts on
defective marriage, unify legal terminology to ensure family protection, and draw
from lIslamic jurisprudence to address modern complexities such as electronic
marriage and the marriage of minors.
Keywords : Marriage Contract, Invalid Marriage (Batil), Defective Marriage o
(Fasid), Islamic Jurisprudence (Figh), Algerian Family Code,
Arab Legislations, Judicial Adjudication, Legal Effects, Permanent and Temporary

Prohibitions






